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EXECUTIVE SUMMARY

• This study aims to provide an overview of the nature and the current condition of the ‘right to protest’ as it might be said to exist under UK law as well as consider possible strategies for developing this right.

• Two key enquiries provide the focus for the Study. First, to what degree can an individual be said under UK law to have a human ‘right’ on a normative level to protest on an issue? Second, where, how and why are practices adopted by Police forces in the UK affecting the rights of individuals to protest?

• The study shows that despite the coming into force of the Human Rights Act 1998, the right to protest in the United Kingdom remains implicit rather than explicit. The lack of any explicit reference to protest within articles 10 and 11 means that the boundaries of what can be construed as lawful public protest are drawn not by reference to the constitutional significance of protest to a democratic system, but rather by reference to imprecise and arbitrary statutory law, and the narrow approach taken to the issue of political protest by our courts and our Police. 

• The study shows that protesters are becoming the ‘unforeseen’ targets of legislation ostensibly enacted with the aim of dealing with a narrow problem such as hunt saboteurs or stalking, which in practice are extended far beyond their originally stated intended targets. This can happen because legislation of this kind tends to be characterised by provisions which are broadly worded, ambiguous and open to a multitude of interpretations. The consequence of this lack of certainty is that members of the activist community are being increasingly drawn into the criminal justice system even where the matter is a civil one initially.

• The study identifies an emerging pattern under Public Order law applying criminal sanctions to previously tortious matters. This blurring of the divide between the criminal and the civil law leaves both police and peaceful activists with areas of uncertainty around criminal liability. Passive and less intrusive actions such as petitioning via email or even calling for a boycott of a product or a company, which were previously civil matters, can now attract criminal sanctions. 

• The study raises the concern that these trends have effects beyond the activist community. The number of people taking part in protest activities appears to be on the decline. Heavy handed policing of demonstrations and the arrest of protesters serves to tar their campaign and message with the brush of illegality and criminality which can only hinder the efforts of activists to evoke public sympathy to a cause. It is certainly not fanciful to suggest that members of the public who may have wished to join a protest may now be dissuaded by the increased risk of arrest and criminal prosecution. The conclusion may be that such an approach tends towards eradication of dissent, thereby diluting the quality of our democracy.
The study therefore recommends the following possible courses of action;

(1) Defining the Right to Protest 

The protection that articles 10 and 11 of the European convention afford to public protest is at the present time proving insufficient. The lack of any precise reference to a ‘right to protest’ in a legal document leaves political campaigning vulnerable to current and future legislative developments in the realm of public order. The recognition of an explicit ‘right to protest’ requires further academic theorisation to establish clear principle regarding its scope backed up by pronouncements on protest emanating from domestic or the European courts. Members of the academic community therefore need to be mobilised to this issue with attention being paid to the limitations of articles 10 and 11 to effectively protect campaigning. 

Peacerights intends to take this recommendation forward through its contacts in the academic community.

(2) Monitoring  

The evidence and the case studies examined in this study are largely anecdotal. We were unable to find statistical evidence concerning arrests of protesters. Nor was it possible within the limits of the study to determine the scale to which Police tactics were deployed across the UK where protest was countered. What is therefore required is a structured and well-maintained programme of monitoring the effect of pieces of public order legislation to see how they impact on political protest. This would mean that statistics could be gathered which could give a reliable picture of those offences for which protesters are being arrested and how the Police are using their powers. Similarly, examining the use of legislation by corporations to protect themselves from protest is a necessary endeavour. The organisation Statewatch
 is currently monitoring the imposition of ASBOs on protesters and there are websites such as Indymedia
 which ask protesters to log when and for what offence they have been arrested.  To pull all these strands together within one database would ensure that a clearer picture could be obtained of the condition of the right to protest adding weight to the arguments put forward in this report.

Peaceright hopes to take this recommendation forward through undertaking a range of work with partner organisations, including: (a) undertaking further empirical work; and (b) exploring possibilities of pulling together the disparate strands of empirical information noted above.

(3) Enforcement 

(i) It would be advantageous to obtain clarification of the wording of various statutes or of the parameters of the Police discretion being exercised regarding the application of some of the pieces of legislation itemised in this report. The obvious answer would be the pursuit of further test cases under the judicial review procedure claiming a breach of articles 10 and 11.

Peacerights does not itself undertake litigation. However it is concerned with the development and impact of the law in the relevant fields and intends to take this suggestion forward through the activity flowing from recommendation 1.
(ii) Custody sergeants must be trained not to set mandatory onerous bail conditions to protesters arrested outside an air base for example. While due regard needs to be given to defendants’ background or their offending on bail record, there should be an acceptance that any disproportionate interference with their rights under articles 10 and 11 would itself be unlawful.

Peacerights intends to take this recommendation forward initially through raising awareness of this issue with the relevant professional and supervisory organisation [e.g. ACPO etc]

(4) Raising Awareness 

The issues raised in this study need to be brought to the attention of the wider public beyond the activist community.  The media and public outcry that met the ejection of the peace protester Walter Wolfgang from the Labour Party conference in October 2005 under powers granted by anti-terrorism legislation illustrates how attention can be and should be captured by the use of the law to restrict political or moral protest.

Peacerights intends the publication of this study as a first step in a programme of raising awareness amongst the public at large, and the policy making community. 
THE RIGHT TO PROTEST UNDER UK LAW:

 A Civil Liberty in Decline?

‘If there is no struggle, there is no progress.  Those who profess to favour freedom and yet depreciate agitation are men who want crops without ploughing up the ground; they want rain without thunder and lightening.  They want the ocean without the awful roar of its many waters…Power concedes nothing without a demand’


The right to protest is of fundamental importance to any democratic society. And yet it remains ill-defined and undermined in the UK. This report seeks to highlight some of the key problems and to suggest ways forward to improve the condition of the 'right'. As case law and legislation continually change, Peacerights will continue to monitor the right to protest.
Introduction

The importance of the role of protest in the UK’s democratic civil tradition should not be understated. Historically the value of political action outside the confines of an inherently conservative parliamentary system has been demonstrated on numerous occasions. From the achievements of the Suffragette movement in gaining women the vote and the success of the Trade Union movement in pursuing the rights of workers in the early part of the twentieth century to protestors for the environment since the 1960s and the Greenham Common Women peace protestors in the 1980s, one can see the vital and lasting changes civil protest of varying kinds can accomplish. Protest in these forms might therefore be considered essential to a functioning democracy. It represents a method for empowering the powerless, giving unheard voices a platform from which they can be heard, mobilising public action for societal change and perhaps achieving social justice. By focusing on specific concerns and moral issues, public protest can transcend the restrictive nature of parliamentary party politics, individual legal actions, or transitory media interest. 

That at least is one possible view of protest as a vital element of a democratic system. If this is accepted then the degree to which the ‘right’ to protest is restricted by the law is a measure of the quality of any democracy. In the UK such an evaluation is necessary given significant doubt as to whether protest in the UK is protected as a ‘right’ at all. Can it be said that an individual has a realisable right to protest under UK law, protected by legal guarantees that can be claimed against the State allowing the peaceful expression of points of view? Or does the scale of legal restriction on protest indicate a threat to this civil liberty? Indeed, does the designation of protest rights in legal terms actually constrain their application by subjecting protest to an evaluation that is bound to take into account the rights of others and the rights of society in general which so frequently seem to take precedence in law?   

With these questions in mind, this report aims to provide an overview of the nature and the current condition of the ‘right to protest’ as it might be said to exist under UK law as well as consider possible strategies for developing this right. Two key enquiries provide the focus for the review as follows:

First, to what degree can an individual be said to have a human ‘right’ on a normative level under UK law to protest on an issue? Whether such a right is necessarily restricted to ‘peaceful’ or non-violent protest methods is open to question, one which requires greater analysis than it is intended to provide here. However, attention needs to be paid to the tendency of the law to view non-violent means of protest more favourably than protest that could be said to involve a form of violence. Thus any protest that might do injury to persons or property is less likely to find itself legitimated in human rights terms through the law.

Second, where, how and why are practices adopted by Police forces in the UK affecting the rights of individuals to protest? In other words, at what points does the law enable enforcement agencies to operate so as to restrict any right to protest in practice?
To consider these fundamental questions this report is presented in the following parts;

· Part 1 discusses the general nature of the ‘right to protest’ such as it might exist under domestic and European law.  It examines how such a right can be implied by the rights to freedom of expression and assembly under articles 10 and 11 of the European Convention on Human Rights (ECHR).  It also provides a brief overview of the implications of the Human Rights Act 1998 (HRA 1998) for courts and for public authorities such as the Police.

· Part 2 then considers how current legislation is affecting the condition of the putative right to protest.  It puts forward a number of examples of provisions of public order legislation that have an adverse effect on public campaigning activities. In each case, it suggests how these provisions may be legally challenged by reference to European Court of Human Rights (ECtHR) case law.

· Part 3 continues the legislative theme by considering new or pending legislation that could cause further restrictions on public protest. Again possible challenge under ECtHR case law is considered.

· Part 4 turns to those practices and tactics deployed by Police forces in the UK which also have the capacity to inhibit an individual’s right to protest. It examines in particular three recent decisions by UK courts which have looked at the relationship between protest, policing and public order.

· Part 5 finally offers some conclusions and seeks to put forward proposals regarding how the decline in civil liberties could be resisted. Specifically, it explores possible avenues for legal reform or challenge that might be pursued to enhance the position of a right to protest within the UK.

Note on Research Method

It should be noted that the report draws in part on the first hand experiences, related to Peacerights, of a number of activists who have been involved in political campaigning on different issues in the UK
 as well as legal research on academic commentories and case law. It does not purport to provide a comprehensive review of either the ‘activist experience’ or those statutory or Police practices which restrict protest. In this respect, the report merely aims to draw attention to some key issues of concern that could be said to undermine any right to protest such as it exists and thus point the way to possible counter-strategies. It does however seek to identify areas which demand further research, as indicated in the recommendations in part 6.

1 PROTEST AND HUMAN RIGHTS

1.1 Establishing a ‘Right to Protest’ in UK Law

Despite a number of judicial references, no explicit ‘right to protest’ can be said to exist in UK law. Prior to the HRA 1998 public protest was only legally sanctioned in so much as ‘citizens could do anything the law did not forbid’.
 Lord Denning may have referred to the ‘right to demonstrate and the right to protest on matters of public concern’
 and more recently, Mr Justice Eady, in reviewing the Protection of Harassment Act 1997 may have suggested that ‘the rights of political protest and public demonstration […] are so much part of our democratic tradition’
 but no coherent common law ‘right’ to that effect could be said to have existed.   

However, the incorporation of the ECHR into UK law through the HRA 1998 has created positive rights relating to public protest. Although again no explicit ‘right to protest’ can be found under the Convention, such a right can be inferred through articles 10 and 11 dealing with freedom of expression and freedom of assembly respectively.
 

Article 10

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or the rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. 

Article 11

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the Police or of the administration of the State. 

In Steel v UK
 the ECtHR considered how protest might be considered under these provisions and concluded that all forms of protest that can be interpreted as the expression of opinion potentially will fall within the protection of article 10. Furthermore any restriction placed on a peaceful public gathering for any purpose will require a court to consider the demands of article 11. Thus, a ‘right to protest’ can be established implicitly through the joint and separate application of these two provisions.

Given that section 6(1) HRA 1998 provides that public authorities must not act in a way which is incompatible with a convention right it would be reasonable to assume therefore that the guarantees provided by articles 10 and 11 would mean that the State cannot just tolerate public protest, it now has to ensure its free allowance. Similarly a right to protest is, in theory, now directly enforceable in a domestic court of law. Previously a court in the UK would only have regard to the issue of convention rights and case law as a residual matter in a proceeding. The effect of the HRA 1998 is that for the first time activists can now rely on articles 10 and 11 to challenge public order provisions in criminal proceedings or seek judicial review of decisions made by the Police or local authorities affecting the nature and scope of protest.  

Domestic courts also now have to interpret public order legislation in a way that is compatible with convention rights including articles 10 and 11
. Furthermore, under section 2 of the Human Rights Act, domestic courts are obliged to have regard to the jurisprudence of the ECtHR in Strasbourg regarding the application of any Convention right.
 European case law can therefore be used as persuasive authority in proceedings before any court of law in the UK.

But the problem for activists/protestors perhaps rests more with the enforcement of the right to protest through articles 10 and 11 than it does with persuading public authorities that such a right exists. Any legislation that generally contravenes the freedoms of expression and assembly on the face of its provisions can only be declared ‘incompatible’ with the Convention by a Higher Court (the House of Lords, the Court of Appeal and the High Court) and referred back to Parliament for review under a special procedure.
 It cannot be struck down by such a Court out of hand. 

Two particular consequences flow from this. First, as the majority of protesters are arrested for minor public order offences which often do not get to court and are rarely dealt with in the Higher Courts, specific pieces of legislation that adversely affect the right to protest are extremely difficult to have declared incompatible with the ECHR. Lower courts such as the Magistrates and Crown Courts do not have the power to issue such a declaration and costs implications of pursuing a matter to a higher court are significant. There is thus little practical opportunity for provisions of public order legislation which may be non-compliant with convention rights to be referred back to Parliament.  

Second, enforcing the right to protest therefore becomes effectively the preserve of individual challenge for specific violations through judicial review proceedings, usually disputing the exercise of discretion by a public body. This is a precarious business as it enables the public authority concerned to rely upon the limitations available under both articles 10 and 11 ECHR on a case-by-case basis and allows the Court to decide each matter on the facts. Given the inherent conservative nature of judicial reasoning and the general supposition that public authorities should not have their discretion unduly fettered few challenges succeed. Any opposition to a piece of legislation as a restriction of the right to protest thus becomes dependent on an ad hoc approach to testing the practices of relevant public bodies.

With this in mind it is clear that the importance and applicability of the limitations to the freedoms of expression and assembly are highly significant in the realisation of any right to protest. They require specific consideration, which is provided below.

1.2 The Limitations to the Freedoms of Expression and Assembly
The rights to freedom of expression and assembly are not absolute but are subject to certain conditions. Articles 10 and 11 are each expressly limited by the exceptions stated in their respective second paragraphs. These are not identical but both allow for interference that is ‘prescribed by law’ and is necessary in a democratic society in the interests of national security, public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. The ECtHR has relied upon this basic formulation to provide for an initial three-fold test regarding any action of a public body that seeks to restrict a right to protest. Therefore, once a court has ascertained that there has been a prima facie breach of article 10 or 11 by a public authority, it must first ask itself whether the breach can be justified on the following bases :

· Is the interference ‘prescribed by law’?

· Does it serve a legitimate aim?

· Is the interference necessary in a democratic society?

Each of these requirements has been the subject of much discussion as the report considers briefly below:

1.2.1 ‘Prescribed by Law’

The principle of ‘prescribed by law’ or ‘in accordance with the law’, as it is also referred to, holds that restrictions on rights must comply with the rule of law by satisfying the requirements of legal certainty and clarity.  The European court has elucidated a threefold test for determining whether an interference with a convention right is ‘prescribed by law’
.  It must be established that;

a) the interference in question has some basis in domestic law; such law can be either a rule of common law or one created by statute.
 But the fact that a law exists does not necessarily mean that it can be relied upon by the State authorities without question. In Malone v United Kingdom
 the ECtHR stated that the phrase ‘in accordance with the law’;

‘does not merely refer back to domestic law but also relates to the quality of the law, requiring it to be compatible with the rule of law, which is expressly mentioned in the preamble to the Convention….The phrase thus implies…that there must be a measure of legal protection in domestic law against arbitrary interferences by public authorities’ 

The fact that an interference with a convention right can qualify as ‘law’ will therefore not be enough.  The rule must also possess additional qualities in order to be held validly ‘prescribed by law’. Such qualities, which are somewhat hard to define and even harder to identify when missing, might be complemented by an understanding that any ‘interfering measures must be accompanied by adequate and effective safeguards in the domestic law to protect against arbitrary interferences by authorities with the rights’ now guaranteed under the HRA 1998.

b) the law must be accessible; this requirement was laid out in the Sunday Times case where the ECtHR stated that ‘the law must be adequately accessible: the citizen must have an indication which is adequate in the circumstances of the legal rules which are applicable to the given case’.
 So for instance in the case of Silver v UK
 rules which governed the behaviour of inmates in prison which they were not privy to were held to be inadequately accessible as the prisoners had not been made aware of them.

c) and the law must be formulated in such a way that the individual can foresee, to a degree that is reasonable in the circumstances, the consequences that a given action will entail. This has raised particularly contentious issues before the ECtHR. In the Sunday Times case, it was stated that the requirement of forseeability was not designed to secure that the law had to be absolutely certain.  However, a degree of clarity was required. The degree of precision will depend on ‘the content of the instrument in question, the field it is designed to cover and the number and the status of those to whom it is addressed’
 The court went on to say in Malone that; 

‘the law must indicate the scope of any such discretion conferred on the competent authorities and the manner of its exercise with sufficient clarity, having regard to the legitimate aim of the measure in question, to give the individual adequate protection against arbitrary interference.’
  

The concept of ‘forseeability’ appears to have been interpreted fairly flexibly in the cases from Strasbourg regarding public protest. In Rai, Allmond and ‘Negotiate Now’ v UK
 the commission considered that the UK government’s ban on protests regarding the situation in Northern Ireland in Trafalgar Square was sufficiently ‘prescribed by law’. This was because prior to the protest executive statements were released which offered sufficient explanation of how the ban was to work. In Steel and Others v UK,
 the court considered the imposition of a requirement to be ‘bound over to keep the peace’ on protesters found guilty of breach of the peace. The court held that the binding over provision was sufficiently clear, despite being couched in vague and general terms, as it would be clear to the individual that they could not breach the law in a similar way over the length of time of the bond.
  

In the case of Hashman and Harrup v UK
 the applicants were hunt saboteurs and had been bound over by the Magistrate to keep the peace and be of ‘good behaviour’.  The applicants claimed that this interfered with their right to freedom of expression under article 10.  In contrast to Steel, the court in this instance considered that the law was indeed too vague to meet the requirements of predictability of application and was thus a violation of article 10.  

Clearly, therefore, there is considerable scope for argument that even where a law prevents particular behaviour in relation to protest such law contravenes the ‘prescribed by law’ exception to rights of expression and assembly. 

1.2.2 ‘Pursuant to a Legitimate Aim’

Once a court is satisfied that the restriction to a right has a sufficient legal basis, the court will then consider whether the interference is pursuant to a ‘legitimate aim’.  Paragraphs 2 of articles 10 and 11 set out the specified justifications for an interference with a right, which as already noted are not precisely the same for each article.

Nevertheless, the case law from Strasbourg has shown that it is relatively easy for a State authority to bring any interference of a right within one of the stated exceptions. The ECtHR frequently satisfies itself that it falls within one of them without undue analysis of the nature of the limitation.
 The ‘legitimate aim’ requirement can be readily fulfilled as the grounds for interference are so wide. This does not mean that an argument cannot be made but any litigant would have to recognise that the benefit of any doubt seems to be exercised in favour of the State.

1.2.3 ‘Necessary in a Democratic Society’

The significant jurisprudence from the ECtHR on whether any interference of a Convention right was ‘necessary in a democratic society’ has been associated with infringements with freedom of expression.
  Any restriction to either articles 10 and 11 must be in response to a ‘pressing social need’ and the interference with the right should be no greater than is necessary to respond to this social need.  This is known as the ‘proportionality test’ whereby the court must balance the needs of the individual against the importance of the public interest.

The court set out the test to justify the requirement of ‘necessary in a democratic society’ in the Silver case, which is worth quoting in full:

‘(a) the adjective ‘necessary’ is not synonymous with ‘indispensable’, neither has it the flexibility of such expressions as ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’ or ‘desirable’ 

(b) the Contracting States enjoy a certain but not unlimited margin of appreciation in the matter of the imposition of restrictions, but it is for the Court to give the final ruling on whether they are compatible with the Convention [emphasis added]

(c) the phrase ‘necessary in a democratic society’ means that, to be compatible with the Convention, the interference must, inter alia, correspond to a ‘pressing social need’ and be ‘proportionate to the legitimate aim pursued’ 

(d) those paragraphs of Articles of the Convention which provide for an exception to a right guaranteed are to be narrowly interpreted’.

The concept of a ‘margin of appreciation’ is an important principle underpinning the European Human Rights system and is one the ECtHR appears keen on preserving.
 In essence this is an acknowledgement that the domestic court is often in a better position to balance the rights of all involved by paying attention to the surrounding domestic circumstances.

The margin of appreciation that the ECtHR has afforded to domestic courts in cases involving interferences with rights to protest under articles 10 and 11 by public order law has been particularly broad.  As Fenwick reports, the Court has only found a breach of article 11 in one protest case, that of Ezelin v France.
 It has upheld decisions of national authorities which have placed conditions on marches and even the banning of demonstrations in the name of public order.
 The margin of appreciation seems to be heavily tipped in favour of leaving measures taken to prevent public disorder within the domain of the domestic courts.  

Concluding Note on the Nature of the Right to Protest under the ECHR

The overall impression given by the text of the ECHR and the jurisprudence of the ECtHR is therefore that the right to protest exists but in practice is subject to significant justified interference by the State. Although the Court may Police those interferences when or if any alleged infringement is brought before it, the fact remains that the exceptions made available to the State are wide ranging and reasonably easy to invoke. This does not mean that action by protestors who feel that their rights to expression and assembly have been unduly restricted by State law and practice would be fruitless. The process of testing legislation and Police practice by demonstrating that a restriction on forms of protest have taken place (thus forcing the State to justify those restrictions) is an important means by which the right to protest can be further sustained. That this is a costly enterprise, both in money and time, cannot be ignored but the avenue for resistance is at least available to explore strategically. The remainder of this report is therefore designed to show if and how existing and possible future legislation as well as Police practices interfere with the freedoms making up the right to protest and thus indicate where those opportunities for legal action might arise.   

None of this is to say that the right to protest is a coherent concept at present in UK or indeed ECHR law. Further research and exploration of the idea of such a ‘right’ is to be recommended.

 Summary of Part 1

· Despite judicial recognition of a ‘right to protest’ under the UK common law, such a right only exists as a residual liberty. 

· The European Convention on Human Rights has enshrined the rights to freedom of expression (article 10) and freedom of speech (article 11).  The European court has held that protest in the form of political expression can fall under the protection of articles 10 and 11. A ‘right to protest’ is therefore implicitly established under the ECHR.

· The Human Rights Act 1998 has incorporated the ECHR into domestic law. An individual can now rely on convention rights in a court of law and it is unlawful for a public authority to act in contravention of articles 10 and 11. 

· The right to protest under the ECHR is not absolute. However, Articles 10 and 11 are only subject to interferences which are a) prescribed by law b) pursuant to a legitimate aim and c) necessary in a democratic society. 

· The drawback with the UK human rights system as set out under the HRA 1998 is that UK courts cannot strike down legislation which is contrary to human rights.  Courts can only issue declarations of incompatibility.  Protecting the right to protest under articles 10 and 11 is thus made difficult as cases involving public order offence rarely make it to higher courts which alone can make declarations of incompatibility with the ECHR.

· Individuals can bring actions for Judicial Review but review proceedings brought by protesters alleging breaches of articles 10 and 11 have this far failed to obtain changes to the law.

2 THE RIGHT TO PROTEST UNDER EXISTING PUBLIC ORDER LEGISLATION

This part of the report discusses four key problem areas that protesters have highlighted regarding current statutory legislation and the negative impact on their campaigns, namely:

· Public Order Act 1986

· Aggravated trespass under the Criminal Justice and Public Order Act 1994

· Protection from Harassment Act 1997

· Anti-social behaviour legislation

For each of these a brief analysis of the relevant provisions of these laws, their impact on protest, and possible lines of challenge under the HRA are provided. 

2.1 Statutory Regulation of Public Processions and Assemblies under sections 12 and 14 of the Public Order Act 1986 

Traditionally, processions and assemblies are a long standing and important way for individuals to manifest their right to protest.  Any large gathering of people does, however, carry the risk of developing into public disorder which can jeopardise the safety or business of those taking part in the event and others in a community and can often result in large expenditures of public money on policing costs to ensure that the event proceeds peacefully and safely. The Public Order Act 1986 (POA) was introduced after a number of UK cities experienced rioting in the early 1980s and the miner’s strike resulted in violent clashes between the Police and protesters. It put forward a statutory regime designed, primarily, to encourage a dialogue between the organisers of public gatherings and the Police to help the policing of the event and to ease concerns of health and safety.
 As such under s.11 of the POA there is a national requirement for organisers of a procession to give advance notice to the Police of the event. However, failure to give notice does not make the march unlawful as the function of s.11 is to enable the Police to make the necessary policing arrangements in advance of the event.

Under s.12 and s.14 of the POA, a senior Police officer can place conditions on processions and assemblies respectively, in advance or once they are underway, if he ‘reasonably believes’ that there is a risk of it resulting in ‘serious public disorder’, ‘serious damage to property’ or ‘serious disruption to the life of the community’.
  Under s.12(1), the senior Police officer can impose any conditions on a procession as ‘appear necessary to prevent’ disorder, damage or disruption. Under s.14 the conditions are strictly limited as he or she can only place limits on an assembly regarding the location, the duration and the number of people who can attend the assembly
.

s12 (1) If the senior police officer, having regard to the time or place at which and the circumstances in which any public procession is being held or is intended to be held and to its route or proposed route, reasonably believes that:

a) it may result in serious public disorder, serious damage to property or serious disruption to the life of the community, or

b) the purpose of the persons organising it is the intimidation of others with a view to compelling them not to do an act they have a right to do, or to do an act that they have a right not to do,

he may give directions imposing on the persons organising or taking part in the procession such conditions as appear to him necessary to prevent such disorder, damage, disruption or intimidation, including conditions as to the route of the procession or prohibiting it from entering any public place specified in the directions. 

s14 (1) If the senior police officer, having regard to the time or place at which and the circumstances in which any public assembly is being held or is intended to be held, reasonably believes that:

a) it may result in serious public disorder, serious damage to property or serious disruption to the life of the community, or

b) the purpose of the persons organising it is the intimidation of others with a view to compelling them not to do an act they have a right to do, or to do an act that they have a right not to do,

he may give directions imposing on the persons organising or taking part in the assembly such conditions as to the place at which the assembly may be (or continue to be) held, its maximum duration, or the maximum number of persons who may constitute it, as appear to him necessary to prevent such disorder, damage, disruption or intimidation. 

The Anti-Social Behaviour Act 2003 amended s.16 of the POA so that an assembly need only consist of two or more people instead of the previous 20 for it to be subject to conditions.  

Once a condition has been imposed on a procession or an assembly it is an offence to knowingly breach the condition.
 It is, however, a defence to state that you were not aware of the condition. 

Sections 12 and 14 grant the Police considerable power in relation to the regulation of processions and assemblies and its use is heavily discretionary.  It relies on the Senior Police Officer’s own interpretation of the three instances, ‘serious public disorder, serious damage to property or serious damage to the life of the community’, which have been left undefined by the POA. The third requirement in particular is very broad and ambiguous. The notion of ‘damage to the life of the community’ makes no reference to what an actual ‘community’ is nor how exactly such an abstract entity can be ‘damaged’.   

2.1.1 The Impact on the Right to Protest
The ambiguity inherent in the section 12 and 14 powers means that they are potentially open to abuse by the Authorities. All public gatherings can be considered to cause at least some inconvenience to ‘the life of a community’ thus any event could justify the imposition of conditions. It has also been suggested by Helen Fenwick, perhaps the leading academic commentator on civil liberties in this field, that the Police might use the conditions under the POA to allow them to reduce the cost of policing particular processions or assemblies by also reducing the ‘number of officers who had to be present’.
 Whether such an incentive to interpret ‘serious damage to the life of the community’ broadly so as to justify the imposition of conditions is a regular practice is unclear. But the potential for cost implications to be a factor in Police decision-making is present howsoever the Courts might interpret that decision at a later date. The fact is the lack of guidance in the legislation to enable the public to understand the basis for any Police conditions under s.12 and 14 allows for such possible matters to intervene. The ambiguities inherent in these provisions are illustrated in the example below.
‘Victory to the Intifada’ and Marks & Spencer’s.

The ‘Victory to Intifada Group’ sought to protest against Marks and Spencer’s links with the Israeli regime once a week outside one of their stores in Manchester.  Since the protest began in 2000, it had largely been conducted peacefully but a counter-demonstration had been formed in front of the store.  In 2004, in the run up to the Christmas shopping period, the Chief Constable of Manchester issued the ‘Victory to Intifada’ group with a letter under section 14 of the Public Order Act stating that the group could no longer continue to assemble in front of the store because ‘it may result in serious disruption to the life of the community in the city of Manchester or serious disorder.’ It made mention of the increase in the number of shoppers during the festive period. The letter went on to say that the assembly had to be moved a half a mile away from the store to the Peace gardens in Manchester and limited to 20 people for the duration of 3 hours and only on a Saturday afternoon.
  

The group were not consulted about the conditions and they were imposed despite the fact that the group had protested peacefully over the Christmas period for the previous four years.  The group saw this as tantamount to a ban on their particular protest as other demonstrations and stalls were allowed to continue in the same area. The group continued to assemble in front of the store and in December 2004, 9 individuals were arrested for breaching the conditions.

In 2005, the ‘Victory to the Intifada’ sought judicial review of the Police’s decision to impose the conditions in the High Court as they felt that the imposition of the conditions had more to do with the increase in the number of shoppers during the Christmas period rather than any disruption their protest actually caused.
  The appellants sought to argue that the imposition of a condition by the Police moving their demonstration a half a mile away was disproportionate infringement on their rights to freedom of expression and assembly under articles 10 and 11.  The High Court held otherwise. The court considered that there was a serious risk of disorder posed by the counter demonstration and therefore the Police’s aims were legitimate and could not be achieved by some other means.  

The court’s reasoning is interesting considering the fact that the ECtHR has held that the state is under a duty to protect citizens wishing to exercise their right to freely assemble against counter-demonstrators.
  Furthermore the Lord Chief Justice said in R (on the application of Laporte) v CC of Gloucestershire Police
 that any restriction by statute law on articles 10 and 11 must be ‘jealously scrutinised’.
   The framework of articles 10 and 11 require that the starting point is a presumption in favour of the right itself with the exceptions considered after. 

However, the High Court did not seem to consider what other alternatives to the restrictions could have been used by the Police or ask the Police for a justification why they were not used.
  They considered the restrictions to be reasonable as there was sufficient prospect of serious disruption to the life of the community of a large city on busy Saturdays leading up to Christmas.

A factor that seemed to have influenced the court’s decision is the ‘temporary and limited nature’ of the restrictions, as the conditions were only imposed for 6 weeks and they could demonstrate in another location.  However, the condition did have a significant impact on the quality of the appellants’ rights as they were unable to protest before the very people’s opinion they were trying to change.  The use of the s.14 powers also had the effect of ‘tainting the claimant’s protest by inferences of illegality and public disorder’.
  This could have served to turn public sympathy away from the protest.

Although merely one example, the Victory to Intifada case highlights the significant weight of legal force in the Police’s favour. If minded to prevent a particular protest from having any practical effect, the POA provides the Authorities and Police with the necessary discretion to do so. And clearly it would take a brave court to doubt the Police’s legitimate exercise of their discretion, particularly if the demonstration is against government policy.

2.1.2 Assessing the Compatibility of the Provision with the ECHR

Having seen how seemingly impregnable the Police’s powers are under the POA regarding their impact on forms of protesting (particularly direct action) one might query whether any lines of resistance are possible under the ECHR and thus through the HRA 1998. Unfortunately the answer would appear to be no. In Ezelin v France,
 one of the few cases that are directed towards protest, it may have been held that an interference with an entirely peaceful protest is a disproportionate response to the prevention of public disorder, stating that ‘the freedom to take part in a peaceful assembly…is of such importance that it cannot be restricted in any way…so long as the person concerned does not himself commit any reprehensible act on such an occasion’,
 but it is difficult to translate such a decision so as to apply against the powers available under s.12 and s.14 of the POA. The decision in Ezelin centred on the legality of a disciplinary proceeding against a lawyer for participating peacefully in a march which later became violent. It has little to offer, therefore, those seeking to challenge the general presumption that the Police’s decisions are reasonable and final.

Other cases might have some persuasive power in relation to challenging decisions under the POA but again the outlook for resistance through legal argument is bleak. These cases do suggest some judicial concern about the imposition of blanket bans on assemblies, which might be the practical effect of a senior Police Officer’s stipulated conditions under s.12 or s.14, but such a practice is rarely pursued. So it was made clear in the case of Pendragon v UK
, for instance, that ‘it cannot be an unreasonable response to prohibit assemblies at Stonehenge during a given period’.  However, such prohibition has since been abandoned, suggesting that it may not have been a right course after all. This is a familiar pattern. Policing policy changes after a court challenge that fails in law yet exposes inappropriate restrictions and arrests. 
Similarly, in the case of Appleby v UK
, the ECtHR reiterated that articles 10 and 11 do require ‘positive measures of protection,’
 but in determining whether these existed ‘regard must be had to the fair balance that has to be struck between the general interest of the community and the interests of the individual’
. In determining that balance the possibility of protest taking place in other locations than those required by protestors would be relevant. By implication issues such as the perceived greater impact of a protest at any given location or time would not be a factor that the Court would consider important. 

What can be deduced from the European Case law therefore is that conditions placed on peaceful protests by public authorities are generally likely to be compliant with articles 10 and 11 provided that there are other means for the protest to continue.  However, neither the domestic nor the European decisions pay much regard to the value of the rights themselves to the effectiveness of the protest or to how crucial it is that a protest be allowed to continue in a particular place for its message to be conveyed to the wider public. This approach seems at odds with the democratic ideals that underpin protest supposedly protected by articles 10 and 11. It indicates that no form of cost-benefit analysis is likely to be applied to the impact of conditions on the quality of protest as part of any public advocacy campaign. Thus there is little solid available ground for challenging Police decisions.

2.2 Offence of Aggravated Trespass under s68 and s69 Criminal Justice and Public Order Act 1994

The offence of Aggravated Trespass
 was introduced by the former Home Secretary Michael Howard during the 1993-97 Conservative government. It was primarily targeted at extremist single issue protesters such as hunt saboteurs and environmental protesters who sought to disrupt those engaged in a ‘lawful’ activity such as hunting (which was at the time still a legal activity) and large scale road constructions.
 The offence requires a two stage test to be established; it has to be shown that the defendant trespassed on land in the open air and secondly, that he or she did something with the intention to intimidate persons who are engaging in a lawful activity so as to deter them from the activity or obstructing or disrupting that activity.
  The offence has also recently been extended to include trespass on all land, not just in the open air.
 
 68.—(1) A person commits the offence of aggravated trespass if he trespasses on land in the open air and, in relation to any lawful activity which persons are engaging in or are about to engage in on that or adjoining land in the open air, does there anything which is intended by him to have the effect (a) of intimidating those persons or any of them so as to deter them or any of them from engaging in that activity, (b) of obstructing that activity, or (c) of disrupting that activity.    

(2) Activity on any occasion on the part of a person or persons on land is "lawful" for the purposes of this section if he or they may engage in the activity on the land on that occasion without committing an offence or trespassing on the land.    

Under s.69, a senior Police officer can direct individuals to leave the land if he ‘reasonably believes’ that they are committing or intend to commit aggravated trespass or that they intend to deter persons from engaging in lawful activity. If the person then fails to leave the land
 or returns as a trespasser within 3 months
 then they are committing an arrestable offence. 

69.—(1) If the senior police officer present at the scene reasonably believes: (a) that a person is committing, has committed or intends to commit the offence of aggravated trespass on land in the open air; or  (b) that two or more persons are trespassing on land in the open air and are present there with the common purpose of intimidating persons so as to deter them from engaging in a lawful activity or of obstructing or disrupting a lawful activity, he may direct that person or (as the case may be) those persons (or any of them) to leave the land.


(2) A direction under subsection (1) above, if not communicated to the persons referred to in subsection (1) by the police officer giving the direction, may be communicated to them by any constable at the scene.

(3) If a person knowing that a direction under subsection (1) above has been given which applies to him (a) fails to leave the land as soon as practicable, or (b) having left again enters the land as a trespasser within the period of three months beginning with the day on which the direction was given, he commits an offence and is liable on summary conviction to imprisonment for a term not exceeding three months or a fine not exceeding level 4 on the standard scale, or both.


(4) In proceedings for an offence under subsection (3) it is a defence for the accused to show: (a) that he was not trespassing on the land, or (b) that he had a reasonable excuse for failing to leave the land as soon as practicable or, as the case may be, for again entering the land as a trespasser.

(5) A constable in uniform who reasonably suspects that a person is committing an offence under this section may arrest him without a warrant.

(6) In this section "lawful activity" and "land" have the same meaning as in section 68. 

The power under s.69 carries a large risk of being unduly restrictive of an individual’s rights to peaceful protest under articles 10 and 11. The direction can be given to protesters where no offence has in fact been committed or no offence is intended.
  If the individual then re-enters the land within the 3 month period, he or she will then be committing an offence even if they have only the intention to participate in a peaceful protest. 

Furthermore the power given to the Police to direct individuals off land under s.69 relies on the Police’s interpretation of the broad and vague notions of ‘disrupt’ and ‘obstruct’ which are left undefined by the statute and the Police officer’s perception of the activist’s behaviour. Section 69 again affords the Police a large degree of discretion, which poses the question whether it is sufficiently fettered. The concern is that the direction does not have to be in writing nor is the Police officer under an obligation to record it. The power under s.69 can, therefore, be exercised without any real judicial check over it and without any perceivable way of an individual disputing it. 

2.2.1 Impact on the Right to Protest
It would not take a great deal of imagination to conclude that the CJPOA provisions possess significant potential for interfering with any protest involving direct action. Private targets for protest, particularly corporations, will also see the provisions as possible means for resisting protests against them.
 Even though s.68 and s.69 require the Police to enforce them, corporations are undoubtedly advised to involve and assist the Police where possible in exercising those powers.
 So, assisting in the preparation of evidence, such as video-taping protestors activities on private land and providing witness statements, would be part of an anti-protest strategy. The recent prosecution of students disrupting a conference at Lancaster University indicates the possibilities of private institutions relying upon the criminal law to curb protest.

The George Fox 6 case

In September 2005, 6 students and former graduates of Lancaster University were found guilty of aggravated trespass after they entered a lecture theatre where a corporate conference was being held on the university campus.
 They interrupted a speech by a delegate by waving placards and shouting and handing out leaflets announcing their concerns about the ethical policies of the companies. The students were protesting against the University’s decision to invite the representatives from major corporations to the event to learn how to ‘commercialise university research’. The judge in the case conceded that the students did not intimidate anyone or obstruct the conference but that their 3 minute protest momentarily ‘disrupted’ the conference.
 The University chose to involve the Police rather than deal with the matter as an internal disciplinary issue. The decision is undergoing appeal. 

Similarly, government facilities can rely on the same strategy. Peace activists have reported that the Police are resorting to using the offence of Aggravated Trespass against non-violent peace protesters who campaign outside military bases in the UK. There have been a number of instances of peace campaigners being arrested for Aggravated Trespass for climbing over the fence at the Atomic Weapons Establishment at Aldermaston where the Trident Warheads are manufactured.
 This has in the past been treated as civil trespass and the protesters have been removed from the land. Now the Police employ the justification that once the fence is breached, work at the establishment has to cease so the protesters are disrupting the establishment’s lawful activity.
 

Whether the Police resort to this tactic as a matter of policy requires further research to determine. However, a study commissioned by the Home Office in 1998 indicated that the Police at that time generally viewed the provisions as a useful weapon when faced with organised protesters intent on entering private land.
 Particularly in the cases of anti-hunting activities and environmental protest, the provisions were preferred to Breach of the Peace measures. Whether this attitude has been adopted in other scenarios seems likely. In any event, it would seem that the Courts are more than willing to support the use of s.68 in particular by Police faced with direct action protestors entering private land.
  

2.2.2 Assessing the Compatibility of the Provisions with the European Convention

The extension of the offence of Aggravated Trespass to peace protesters illustrates just how little activists need to do before their actions can be deemed ‘criminal’ and thus subject to Police intervention. Their presence on private land is seemingly enough to incur liability as long as some disruptive behaviour can be discerned. Criminalising peaceful protest where there is no risk of disorder has been held by the ECtHR to be a violation of articles 10 and 11. But although in Steel & Others v UK
, the Court held that protest which takes the form of obstructing a lawful activity could in theory fall under the protection of article 10, Ezelin v France
 made clear that in the case of article 11 the freedom of assembly could be restricted if a ‘reprehensible act’ was committed in the process.
 The nature of such a ‘reprehensible act’ is however unclear and open to interpretation. Most likely it would include ‘intimidation’ as provided in the provisions. Whether the Police’s interpretation of what amounts to intimidation is acceptable is open to question. But in the case of animal rights activists and anti-hunting protests, intimidation has been inferred by the Police from ‘the wearing of balaclavas and masks; possession of staves; shouting abuse at members of the hunt; jumping in front of horses; obstructing the digging of a fox from its earth; the use of anti-scent spray; and attempts to ‘draw’ the hounds.’
 It is submitted that such activities would also be regarded as ‘reprehensible’ under ECHR case law. 

However, it is not so clear that the mere disruption of a lawful activity would amount to a reprehensible act. In Steel the third, fourth and fifth applicants had entered a conference in London to protest against the sale of fighter helicopters and had waved banners and handed out leaflets. They were arrested in order to prevent a breach of the peace. The Court held that there had been a violation of article 10 as they could find no indication that the applicants had significantly obstructed the conference and their conduct was entirely peaceful.
 However, in the case of the first applicant, who was arrested having been involved in action impeding grouse shooters, the Court held that the arrest was an interference with her right to freedom of expression but the risk of disorder arising from the disruption of the grouse shoot meant that it was a proportionate response.
 

There remains the possibility therefore that application of the powers under ss68 and 69 could be challenged provided that a case could be made that there was no intimidation and any disruption was negligible or even contrived. That might be an argument in relation to the peace protestors entering military related sites, although any decision to shut down operations would seem most likely to be accepted as legitimate by a Court. It would thus fulfil the requirement prescribed by law and would also fall within the general exceptions to articles 10 and 11 regarding national security, public safety or the prevention of disorder.

As regards specifically s69 directions to leave land, it could be argued that it is questionable under the Sunday Times test whether the consequences of an individual’s actions in relation to this provision are sufficiently foreseeable so as to allow them to regulate their conduct. The discretionary nature of the power based only on the ‘reasonable belief’ of an individual Police Officer lacks any real parameters to what behaviour would engage the power so as to avoid liability.   

Furthermore, the notion of ‘prescribed by law’ suggests that there should be sufficient protection from arbitrary interferences from the authorities.
 It would appear that judicial review of the Police Officer’s decision would be the only avenue open to a protester to challenge the notice preventing them returning onto the land. The fact that the direction can be given verbally without any obligation being placed on the Police Officer to record it would hinder an effort to review the decision. Indeed, one activist has stated that the Police have failed to make a record of s.69 notices given to her at AWE Aldermaston.
 

However, in the recent case of Gillan
, the Court of Appeal discussed the discretionary power the Police have to authorise stop and search powers under different legislation. It stated that the fact that the authorisation is not published does not have an effect on whether the provision is ‘prescribed by law’. Thus it could be inferred that any statutory provision allowing for the exercise of discretion by a Police Officer would ensure that questions of certainty would not apply. Nevertheless, this is largely untested and must remain a possible line of argument particularly where s.69 directions were used as part of a longer term strategy against a specific protest. 

2.3 Protection from Harassment Act 1997

The Protection from Harassment Act 1997 was introduced to tackle the problem of stalking. It was intended to protect individuals, mainly women, close knit family and social groups from harassment by ‘stalkers’. However, it soon became clear that the Act would be applied to behaviour far beyond what could be construed as stalking.
 The Home Office has stated that the offence of harassment now extends beyond stalking and that the range of behaviour which is capable of constituting an offence under the Act is ‘potentially very wide’.
 

1 (1) A person must not pursue a course of conduct (a) which amounts to harassment of another, and (b) which he knows or ought to know amounts to harassment of the other.

(2) For the purposes of this section, the person whose course of conduct is in question ought to know that it amounts to harassment of another if a reasonable person in possession of the same information would think the course of conduct amounted to harassment of the other.

3 (1) An actual or apprehended breach of section 1 may be the subject of a claim in civil proceedings by the person who is or may be the victim of the course of conduct in question

(2) On such a claim, damages may be awarded for (among other things) any anxiety caused by the harassment and any financial loss resulting from the harassment.

(3) Where (a) in such proceedings the High Court or a county court grants an injunction for the purpose of restraining the defendant from pursuing any conduct which amounts to harassment, and (b) the plaintiff considers that the defendant has done anything which he is prohibited from doing by the injunction, the plaintiff may apply for the issue of a warrant for the arrest of the defendant.


‘Harassment’ under the Act is defined as ‘alarming’ or ‘distressing’ an individual.
  The significant provision for the purposes of this report is section 3(1) which allows a victim of harassment to seek an interim injunction in the High Court against named defendant(s) preventing them from continuing with the harassing conduct. 

Section 125 of the Serious Organised Crime and Police Act 2005 widens the definition of harassment to include harassment of two or more people, from the same company for example, with the intention of persuading them to do or not to do something they are entitled to do or not to do.
  The harassment, alarm or distress that must be caused is still left undefined.  Section 125 also extends the ability of people to bring harassment injunctions. Under s.3 of the Protection of Harassment Act only the victim of the harassment could bring an action to the high court for an injunction. Now someone who the defendant has intended to persuade to do or not to do something under the new amendments is entitled to seek an injunction in the High Court.

This amendment has only recently come into force but it is a worrying extension of the Act. It could conceivably be applied to different forms of protest such as emails or petitions to government ministers or company directors. The explanatory notes do state that the Act is not intended to encompass ‘lawful lobbying’ but without a definition of what ‘harassment’ is those wishing to exercise their legitimate right to free expression are at risk of being criminalised. The amendment serves to label all protest as harassment as no differentiation is made between the method of the protest and the subject matter. A person who hands a leaflet to two people will be guilty of harassment provided that it causes ‘alarm and distress’. Many issues that people campaign on naturally cause some degree of alarm and distress. However, freedom of expression includes the right to impart ideas that others may find offensive or objectionable.

The Government has claimed that ‘we do not intend those who legitimately leaflet against an organisation…to be caught under the new offence’. It is questionable how accurate this is.
2.3.1 Impact on the Right to Protest

Recent history has shown that a growing number of corporations are now seeking s.3 injunctions against protesters who are campaigning in opposition to their business activities. Over the last few years companies involved in animal experimentation have sought interim anti-harassment injunctions against animal rights protesters who have deliberately directed their campaign (often using extremist tactics) at the employees and contractors of these companies.
 In 2005, the first interim injunction under the Protection from Harassment Act 1997 was brought against protesters. The group ‘Smash EDO’ have been protesting against the arms manufacturer EDO MBA (whose factory is based in Brighton) which is a unit of the US owned EDO Corporation making ammunition used by US/UK forces. Under the terms of the injunction, protesters were not allowed in the road outside of the factory or allowed to use filming equipment. Allegations of harassment were strenuously denied by all the defendants named on the EDO injunction. The company eventually settled with ten of the named defendants and, at a High Court hearing in March 2006, the injunction was lifted on the remaining two by Walker J.
 It was clear that the company had prepared its case poorly, hence the decision against them. In principle, however, the possibility remains for similar actions to be taken in the future under this legislation. 
Although it has been held that a company alone cannot seek a s.3 injunction, on the basis that they cannot be construed as a ‘victim’ under the Act,
 applications can be made by individuals such as employees or directors of companies. It is also possible to raise a group claim using Civil Procedure Rule 19.6, which allows a representative action ‘where more than one person has the same interest in a claim’. It is therefore possible for a corporation effectively to commence an action against protestors through its employees. However, an attempt to lump all employees together, suggesting that all have felt harassed by any particular protest, may well fail.
 A strong evidentiary case will need to be made to show how each employee named in the action has been caused distress. This could prove unwieldy and subject to cross-examination in Court. 

Despite this reservation there is still no doubt that the Act provides a significant addition to the legal weapons a corporate enterprise can deploy against protestors. The availability of a criminal sanction in the event of breach is a particularly powerful tool to deter protest. Similarly, it should be noted that an interim injunction can be obtained against a wide range of people or groups and drafted in such a way so as to apply to the defendants specifically named on the injunction and anyone ‘acting in concert’ with them. This may have the effect of capturing even the casual bystander. . That must surely be a deterrent to observers and the press in future, and would seem in conflict with article 11 ECHR. 
2.3.2 Assessing the Compatibility of the Provision with the European Convention

The use of interim anti-harassment injunctions by companies to stifle peaceful protest carries with it a great risk of criminalising legitimate campaigners. In terms of the Human Rights Act 1998, such restrictions on articles 10 and 11 would of course have to be justified under the paragraph 2 exceptions. The leading case from Strasbourg on the use of injunctions and the freedom of speech is Observer and Guardian v UK
 regarding the published extracts of the ‘Spycatcher’ memoirs. The ECtHR held that ‘article 10 does not in terms prohibit the imposition of prior restraints on publication…the dangers inherent in [them] are such that they call for the most careful scrutiny on the part of the court’.
  

It has been suggested by one author that although this decision was made in reference to a restriction placed on printed expression, this might extend to other forms of expression which may be restrained by an injunction.
 In the case of Sunday Times (No. 1) v UK
 the court made note of the fact that delay in publication in the press leads to staleness, quickly depriving the news of interest and value. The effect of the exclusion of protest under the terms of an anti-harassment injunction could be treated analogously. Although such an injunction only prevents protest in certain places excluded under its terms, it clearly will have a detrimental effect on protest that is designed to confront individuals or corporations and change their practices. There remains the likelihood, however, that any court will treat sympathetically those who allege personal harassment. The inevitable supposition that such harassment (if proven) will transform the protest into an illegitimate one is a strong one and likely to override the fulfilment of the freedom of expression or assembly. 

Nonetheless, the breach of an anti-harassment injunction raises a further possible human rights issue. The mens rea requirement for the offence of harassment under s.1 of the Protection from Harassment Act 1997 is that the defendant has pursued a course of conduct ‘which he knows or ought to know’ constitutes harassment or which a reasonable person would consider to amount to harassment of another.
 The Home Office has stated to the report authors that it believes this test to be an adequate safeguard to ‘prevent innocent people from being caught by the offences it creates’.
  
However, the fact that interim injunctions can be obtained under s.3 of the Act means that the mens rea requirement to establish the offence is effectively circumvented, at least for a period of time before the matter comes to a full trial. An interim anti-harassment injunction is imposed by the High Court or County Court on the civil standard of proof of ‘balance of probabilities’, thus a company seeking an injunction through its employees need only prove that the protest constitutes harassment on this lower civil standard to get the injunction put in place. If the injunction is breached the sanction is, though, a criminal one and there is no requirement on the prosecution to establish the mens rea of the offence of harassment under s.1 at that point. 

An anti-harassment injunction can therefore be imposed without the defendant having the opportunity to put forward reasons for his conduct which might constitute breach of an individual’s right to a fair trial under article 6 of the ECHR.  Article 6 demands that anyone accused of a criminal offence has a number of guarantees including the right ‘to examine or to have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as the witnesses against him’. Furthermore article 6(2) states that ‘everyone charged with a criminal offence shall be presumed innocent until proved guilty according to the law’. It would also mean that all persons protected by an injunction would have to be named, as for any criminal proceedings the victim would have to be identified.  

An argument under article 6(1) was put forward by the defence in the case of University of Oxford v Broughton
 against the imposition of an anti-harassment injunction. However, it was rejected by the court. It was held that persons protected by an anti-harassment injunction did not have to be named on the injunction. The court stated that ‘if a protester can identify a person as a suitable target of harassment, he or she can equally identify those who are protected by the injunction’.
 The judge rejected the argument that this would amount to a violation of article 6(1) as it is a civil injunction not a criminal offence and an ‘injunction is designed to catch acts which are less than the full offence’.

The ECtHR is, however, not so clear cut about the divide between the civil and the criminal law. Although it has not expressly ruled on the blurring of this divide by domestic law it has held in the case of Bentham v UK
 that although a piece of legislation may not itself create a criminal offence, it could be accounted as criminal for the purposes of article 6(1). Such an assessment of whether an allegation is criminal, and subject to article 6 protection will be based on whether the allegation is criminal in character by assessing two criteria; the nature of the offence and the severity of the penalty attached to it.
 There is no ruling as yet from the ECtHR on whether an anti-harassment injunction can be construed as warranting the protection of article 6 leaving open the possibility of challenge in the future.

The ease with which an interim anti-harassment injunction can be placed upon protesters and can lead to prosecution means that the features of the Protection From Harassment Act 1997 make it an attractive method for companies wishing to resist campaigns against their business. The Home Office has stated to the authors that, 

‘The line between what is legitimate protest and what constitutes harassment by protesters of staff because of the nature of their work or the company for which they work, is a very thin one. The Act is certainly not intended to criminalise people who campaign lawfully and peacefully against particular activities, or to stifle their right to freedom of expression and freedom of assembly. But where protesters have stepped over the line and harassed staff, the use of the Act is legitimate’

The EDO anti harassment injunction clearly shows that the line between legitimate protest and harassment has not been drawn clearly enough. The 1997 Act is allowing peaceful campaigners to be targeted by companies and it is becoming a blanket under which free expression can be stifled. If this becomes a trend, particularly with the advent of the Serious Organised Crime and Police Act 2005, then ironically there may be greater scope for protestors to challenge the use of these injunctions under the HRA 1998 and the ECHR.

2.4 Anti-Social Behaviour Legislation

Anti-Social behaviour legislation is one further way the Government is seeking to criminalise low-level forms of anti-social behaviour. It targets behaviour which has before been regarded as too trivial to incur a criminal sanction. Section 1 of the Crime and Disorder Act 1998 gives magistrates’ courts the power to make an anti-social behaviour order (ASBO) on an individual who has been causing a nuisance, disorder or harassment. The use of Anti-Social Behaviour Orders (ASBOs), like anti-harassment injunctions, is another example of the blurring of the civil and criminal law divide. ASBOs function like a civil law injunction whereby the Police or the local authorities can apply for an ASBO to restrict an individual’s behaviour.  Like the anti-harassment injunctions, they only require a civil standard of proof to be issued but their breach will entail a criminal sanction.  

The organisation Statewatch is keeping record of the imposition of ASBOs and has found that a number of protesters from a range of campaigns have been dealt with under Anti-Social behaviour legislation.

Lindis Percy- Police and the Ministry of Defence applied for an ASBO against this 63-year-old peace campaigner after she was convicted of five offences relating to her protests outside a US listening base at Menwirth Hill. While fortunate enough to have her application fall within the 1.4% that are turned down on average (perhaps because her case received a great deal of publicity), the district judge imposed an eight week 8pm to 6am curfew and made her the first peace protester in the country to be electronically tagged (May 2005)

Melvyn Drage - A council tenant who put anti-war leaflets through 50 of his neighbours' letterboxes has been threatened with eviction and given an ‘anti-social behaviour interview’ with the threat of being given an Asbo (February 2005)

DSEi Protesters- Two protesters and a baby were prevented from holding a banner and handing out leaflets outside Reed Exhibitions, the organiser of DSEi (Defence Systems and Equipment International); the world's largest arms fair. Police were eventually forced to apply for and subsequently issue a temporary ASBO to order their dispersal and ban them from Richmond for 24 hours (August 2004)

Palestine Solidarity Campaign - Nine people were arrested under the Anti Social Behaviour Act for failing to provide their names and addresses after demonstrating outside the US bulldozer manufacturer Caterpillar. They were held for 18 hours in a Police cell and not allowed to have a private phone conversation with a lawyer. (June 2004)

Previously only a ‘relevant authority’ could apply for an ASBO which usually meant the local council or the Chief of Police for the area.
 However, under the Serious Crime and Police Act 2005 s.139(3)(2), the Secretary of State can designate any person or body as a ‘relevant authority’ for the purposes of seeking an ASBO. This opens the possibility for private companies applying for ASBOs, which is concerning considering their lack of any code of conduct in  producing evidence against protesters.

3 THE RIGHT TO PROTEST UNDER NEW LEGISLATION

A number of recent pieces of legislation need to be considered with regard to their impact on the right to protest. The key concerns are focused on the Serious Organised Crime and Police Act 2005 and various anti-terrorism measures. These are considered in some detail below.

3.1 Serious Organised Crime and Police Act 2005 (SOCPA)

The Serious Crime and Police Act 2005 contains a number of new provisions which could be concerning for those involved in campaigning.

3.1.1 Extension of the Power of Arrest

Section 110 of SOCPA amends section 24 of the Police and Criminal Evidence Act 1984 (PACE) by, in effect, making all offences arrestable. Under PACE, before arresting an individual a Police Constable would have to determine whether he suspected the individual in question of committing a non-arrestable, arrestable or serious arrestable offence. Only the latter two categories granted him the power to arrest the suspect.  

Under SOCPA, a constable can arrest anyone whom ‘he has reasonable grounds for suspecting’ is about to commit an offence
 or is committing an offence.
 This means that the power of arrest is extended to all offences. The powers were extended after consultation which found that Police officers did not believe the old law under PACE was clear. In the field of public order policing, s.110 affords the Police even further discretion to regulate demonstrations. The Police now have the power to arrest protesters for even the most minor of offences to remove them from the protest site subject to the reasonableness and necessity test in s110(4).
 This could potentially put the actions of the Police in conflict with a protester’s right to freedom of expression and assembly.

The Human Rights organisation Liberty has criticised the amendment stating that it is a move towards policing by an unfettered discretion which will lead to arbitrary exercise of Police powers.
 Liberty also believes that it places undue pressure on the Police as their discretion will have to be applied consistently with the Human Rights Act 1998 and European case law.  Janet Paraskeva, Law Society Chief Executive, has said: ‘We are opposed to empowering the Police to arrest for all offences. The Police would have a power to arrest however minor the suspected offences. That is not an appropriate balance between the liberty of the citizen and the needs of the Police.’
 The amendment also acts to legitimate arrest used (to remove people from a location) where there is no offence, and there is no intention to proceed through the court (see 4.2 below).
3.1.2 New offence of trespass ‘on a designated site’ on grounds of ‘national security’ 

Section 128(3) of SOCPA grants the Home Secretary the power if ‘it is appropriate’ to designate a site ‘in the interests of national security’.  It will then be an offence to trespass on this land.   No definition is given by the Act as to what ‘in the interests of national security’ actually means.  Furthermore, the Home Secretary is not compelled to give reasons for his decision nor is he compelled by the Act to make anyone aware of the order.
 The Act does permit the defence to be raised that an individual was not aware of the designation of the site.
  However, the burden of proof is on the individual to show that he did not know and had no reasonable cause to suspect that the land was a designated site.

Put simply, this provision allows the Government to criminalise pure trespass, which is usually only a civil law matter, turning it into an offence of almost strict liability.   It places those peace protesters who campaign outside airbases, nuclear weapon facilities and other military zones particularly at risk of finding that the area is a ‘designated site’ and being prosecuted for protesting there.  

3.1.3 Demonstrations in the Vicinity of Parliament

Section 132 of SOCPA makes it a criminal offence for any unauthorised demonstration to take place within a kilometre of Parliament Square.
 This provision prevents any spontaneous protest occurring within sight of Parliament. Any protest which wishes to take place within the exclusion zone can be subject to far reaching conditions which can be imposed under the Act.  

The circumstances which justify imposing conditions go far beyond those that are set out in section 12 and 14 of the Public Order Act 1986.  As well as the prevention of serious disorder, damage to property and disruption to the life of the community, the Commissioner of the Metropolitan Police can impose any conditions that are in his ‘reasonable opinion’ necessary to prevent ‘hindrance to any person wishing to enter or leave the Palace of Westminster’ and ‘hindrance to the proper operation of Parliament’.
 Section 134(4) also allows for onerous conditions to be placed on the demonstration. The place, time, duration, number of people taking part, number of and size of banners and placards, and the noise levels can all be limited.

This Act was brought in specifically to stop the ongoing anti-war protest of Brian Haw who has been demonstrating outside parliament since 1st June 2001. Various other legal actions brought by the Police and the local council have proved futile.
  Mr Haw sought review of SOCPA.  The High Court held in July 2005 that Mr Haw’s protest was exempt from the Act.
 It ruled that an error in the law meant that section 132 could not be applied to Mr Haw’s protest as it had been on-going before the act came into force. He therefore did not have to apply for authorisation. However, this decision has since been overturned on appeal.

Section 132 is, nevertheless, being applied to other protesters. Cyclists have been meeting for the past 11 years on the last Friday of the month near Waterloo Bridge to ride around London. There is no set route, organisers or political aim behind these ‘critical mass’ bike rides as they are known, and those who take part insist that it is not a protest. The ride has involved the presence of Police to control the traffic but there has been very little disruption caused by the rides.
 However, in September 2005 the Police issued riders who arrived at the meeting point with a notice
 stating that if the Metropolitan Police were not in future informed of the ride that those taking part will be deemed to be part of an unlawful demonstration under section 132 of SOCPA and will be liable for arrest.

Participants have said that the rides do not constitute a protest of any kind and although there is a ‘critical mass’ website there are no organisers who can seek the authorisation from the Police that is required under section 132.
 The Mayor of London’s Road Safety Ambassador Jenny Jones has already criticised the Police in an open letter for their ‘heavy handed application’ of the SOCPA. It would seem though that the Police have relented from their authorisation stance as over 1000 riders took to the street in support of the Critical Mass bike rides in October 2005 and the Police helped facilitate the ride.

In December 2005, the first protester was convicted under s.132. Maya Evans was convicted and given a conditional discharge by Bow Street Magistrates for breaching s.132 after she was arrested for reading out names of soldiers killed in Iraq at London’s Cenotaph.
 The court head how she had wanted to hold a peaceful remembrance to those who had died during the war in Iraq by ringing a bell after each name was read out. Ms Maya has said that she will try to appeal the conviction. She stated that ‘I do not agree with the Act. I just think it's a shame that you can't voice your freedom of speech in this country any more and it is illegal to hold a remembrance ceremony for the dead.’ 
Laws restricting demonstrations in the vicinity of parliament are not new and it is conceivable that they are necessary in some circumstances.  However, it is difficult to see how the protests described above were demonstrations in the normal meaning of the term. Ms Maya’s protest in particular seems to fall safely within what most people would consider the exercise of free expression. How far section 132 is compliant with the right to freedom of assembly under article 11 is also questionable. The banning of protests is convention compliant but it must be in pursuit of a legitimate aim and proportionate to the pressing social need.
 Should a protest be prevented on the grounds that persons wishing to enter Parliament have been ‘hindered’, there will be a strong argument to be made that this would be a disproportionate interference with the rights to free expression and assembly. It does in any event seem very strange that the site of public representative democracy in the UK should not only be subject to heavy restriction on protest but in practice that restriction be used without any sense of proportion. 

3.1.4 The offence of Economic Sabotage (Interference with contractual relationships so as to harm an animal research organisation.)
The offence of Economic Sabotage has been introduced to criminalise campaigning which seeks to persuade suppliers or contractors to end their business with animal testing facilities. Section 145 of SOCPA criminalises the previously tortuous act of ‘interference with a lawful contract’. This means that it is an offence for one person, with the intention of harming an animal research organisation, to commit a civil wrong/tort causing loss to another person with the likely effect of causing the second person not to enter or comply with an animal research organisation. 

This is a highly controversial aspect of the law as it once again shows the blurring of the divide between the civil and the criminal law. This offence means that a person could be guilty of economic sabotage simply for calling for a boycott of a company or a product. It criminalises acts that were formerly simply tortuous and were not previously anything to do with the criminal law. It is not clear how this law will function in practice or who it will be applied to as there have only been a few arrests and no trials under this clause.
 However, it offers the opportunity for abuse as the government have specifically reserved the right to extend the law beyond the animal rights movement with only the minimum of parliamentary scrutiny.
  This last point necessitates a watching brief not only on future changes to the application of this power but also to those cases where the power is used in its present form. These exercises of power will provide considerable indication of the practice adopted by police forces and courts in relation to the principle underlying the provision.

3.2 Anti-Terrorism Measures

The major cause for concern voiced by many of the delegates at the Freedom to Protest conference held in London in October 2005 was that legislative developments in the field of counter-terrorism could be applied to political activists.
Most notable in this context is the new offence set out in section 1 of the Terrorism Act 2006 which prohibits the making of a statement in public which “is likely to be understood as a direct or indirect encouragement” to those who hear it to engage in “acts of terrorism”. It is widely accepted that the definition of “terrorism” set out in section 1 of the Terrorism Act 2000 is broad in its scope. It includes any action or threat of action that 

1) endangers someone else’s life or creates a risk to the health or safety of some of the public;

2) is designed to influence the government or an international governmental organisation or intimidate some of the public; and

3) is made for the purpose of advancing a political or ideological cause.

Section 1 of the Terrorism Act 2006 combines this broad definition with a prohibition on “indirect encouragement”. “Indirect” encouragement is a new concept in British law. The Act defines it so as to include statements which glorify terrorism, where glorification means “to praise or celebrate”, and the impugned statement “is a statement from which those members of the public could reasonably be expected to infer that what is being glorified is being glorified as conduct that should be emulated by them in existing circumstances.”

The state of mind which the prosecution has to establish is lower than an intention to encourage terrrorism. Rather. the mens rea requirement is that the defendant was reckless as to whether members of the public will be directly or indirectly encouraged or otherwise induced to engage in acts of terrorism. 

Commenting on this new offence, the Joint Human Rights Committee made up of MPs and Peers warned that the offence of glorifying terrorist acts is so widely drawn that it is incompatible with the European Convention on Human Rights
  Although the case law of the ECtHR would appear to suggest that restrictions on indirect incitement to commit violent terrorist offences are capable in principle of being compatible with Article 10,
 the Joint Human Rights Committee argues that the new offence is insufficiently ‘legally certain’ to satisfy the Article 10 requirement that an interference with the right must be ‘prescribed by law’. The report concludes that ‘glorification’ is too vague a legal concept to form part of a criminal offence
 and that the definition of terrorism contained within the Terrorism Act 2000 is too broad for the purposes of the new offence.
  The Committee states that;

‘there are plenty of historical examples and indeed some present day resistance movements whose aims and acts—where they are targeted at sabotage—which have been justified and indeed supported by individuals who would not be considered to be encouraging terrorism currently but yet would be potentially liable to prosecution under the terms of this offence.’

That the fears of the activist community are not misplaced may well be supported by the fact that Charles Clarke the Home Secretary responsible for the new encouragement offence, indicated that it was intended to apply to animal rights extremists.
 

4 POLICE PRACTICE AND THE RIGHT TO PROTEST

The legislation that might impact on any right to protest must be considered in conjunction with the practices of the Police in enforcing the powers given to them as well as generally in their approach to protestors. When exercising their duty, the Police should have regard to two primary international documents relating to Policing; the Council of Europe’s Declaration On the Police (1979) and the United Nations Code of Conduct for Law Enforcement Officials.
 These documents are not legally binding but set out guidelines for Police behavior when weighing up conflicting demands.  

The Council’s Declaration states that a Police Officer should act with ‘integrity, impartiality and dignity’. Article 2 of the Code of Conduct says that ‘in the performance of their duty, law enforcement officials shall respect and protect human dignity and maintain and uphold the human rights of all persons.’ The commentary to this article states that these rights are those which are ‘identified and protected by national and international law’.  

The policing of political protests, therefore, requires a delicate balance to be struck between on the one hand the need to positively uphold the ability of individuals to exercise their rights to freedom of expression and assembly and on the other the need to prevent public disorder or interference with others’ rights. This is an unenviable task considering the highly politicised role it requires the Police to take. As Lord Scarman said in his report on the Red Lion Square disorders, ‘Civilised living collapses – it is obvious – if public protest becomes violent protest or public order degenerates into the quietism imposed by a successful oppression’.
  

The tactics that the Police employ when faced with a demonstration are never uniform and may vary according to the Police force in question, the form of the protest and the political campaign it is representing. A protest in an inner city environment will raise more concerns about public disorder and security than a demonstration in a rural area and may require a more suppressive response. Amongst activists, London’s Metropolitan Police has a reputation for using unnecessary and unreasonably heavy handed tactics against protesters. The Metropolitan Police’s response to the May Day protest in 2001 where thousands of protesters were contained in the centre of London for up to 7 hours illustrates this point and has been widely condemned by civil liberties organisations.
  

The force has shown, though, that on some occasions it can recognise that it may have failed to uphold the rights of individuals to freedom of expression and assembly. The Metropolitan Police admitted that they had acted unlawfully when they had limited protest by the Free Tibet Campaign in 1999 in response to the visit to the UK of the Chinese Premier. After an internal inquiry the Police acknowledged that removing banners and placards from protesters and using Police vans to block the protesters from the view of the visiting Chinese dignitaries was unlawful.
  

It might also be the case that the tactics adopted by the Police are in some way influenced by the subject matter of the campaign and the degree of political and public support it enjoys. One protester who was involved in direct action with Greenpeace reported that the Police largely did not intervene with their campaigning despite the disruption it caused.
 Similarly, during the fuel protest in September 2000, protesters blockaded most of the oil refineries in the UK draining the country of petrol and causing widespread inconvenience and disruption. Police forces across the country failed to engage in any real efficient and effective repression of the petrol problems which they could have justifiably done under the powers under the Road Traffic Act 1980 and the Public Order Act 1986. Kevin Morris, President Elect of the Police Superintendents Association, stated that ‘policing by consent is what it is all about in Britain… The government and the Police have to respect the fact that these protests have widespread public support’.
 In contrast, the following year animal rights protesters blockaded one of the same oil refineries in Stanlow, Cheshire. The Police reaction was immediate; 27 were arrested and detained under s.241 of Trade Union Act and the road was fully re-opened later that day.

The Home Office states that ‘law enforcement agencies must have appropriate powers available to them and they must be used properly, fairly and consistently’.
 However, a number of activists have maintained that the tactics the Police are adopting to control protests are not being administered as justly as the Home Office would appear to hope so as to maintain the balance between their rights to protest and the need to prevent disorder. Activists have highlighted two repressive tactics in particular which are infringing on their right to protest. First, the application of conditional bail; second, preventative measures short of arrest. They will be considered in turn.
 

4.1 Conditional Bail

The Criminal Justice and Public Order Act 1994 amended section 3 of the Bail Act 1976 so that Custody Officers in Police stations now have almost the same powers as courts to release individuals who have been charged with an offence out on bail pending a trial subject to certain conditions.
 Under the Police and Criminal Evidence Act 1984 (PACE) a Custody Officer can refuse bail if he has ‘reasonable grounds’ for believing that the person will fail to appear in court
, commit another offence
, injure another person or cause damage to property
 or interfere with the administration of justice.
 In order to reduce the number of people in Police custody, the Custody Officer can instead place conditions on bail as specified under section 3 of the Bail Act 1976 such as a curfew, preventing the individual from approaching witnesses and can also designate areas off limits while the defendant is out on bail. It is not an offence to breach a condition of bail but an individual can be arrested and remanded in custody until the date of their trial.

The Bail Act 1976 stipulates that the court, and the Custody Officer, should have regard to the seriousness of the defendant’s offence, the defendant’s previous convictions and bail record, the strength of the prosecution’s case and the defendant’s community ties when assessing whether bail conditions should be applied. However, the custody officer only need have ‘regard to’ the relevant factors specified in the Act and so he or she has a degree of discretion when setting bail conditions. Research has shown that custody officers have only limited training on bail decision-making and that the decision is taken on limited and sometimes incomplete information.
 Furthermore it has been suggested that custody officers ‘may be too readily swayed by the recommendations of investigating officers’.

A defendant can refuse the conditions that have been placed on bail and elect to go before the magistrate to have them quashed. Statistics show, though, that defendants who were given conditional bail by the Police before their appearance in court were more likely to receive bail conditions from the magistrate.
 An application could then be made to the High Court to review the conditions but this has now been abolished by the Criminal Justice Act 2003. This has been replaced by a procedure under section 16(3) to appeal certain conditions to the Crown Court. However, the conditions that can be appealed before the Crown Court under section 16(3) do not include barrier conditions which prevent a defendant going to a place which is not his place of residence such as a protest site. It would therefore appear that protesters have to rely on the Magistrates Court to quash their bail conditions if they wish to continue to protest.

4.1.1 Impact on the Right to Protest
This aspect of criminal procedure can readily be used against protesters. Activists have reported that they have often been arrested and charged for minor public order offences at a protest site, thus allowing the Police to prevent their participation in future protest by the imposition of conditions on bail.
 

During the protests organised to coincide with the G8 summit in Gleneagles, Scotland in July, over 700 people were arrested and 366 charged. The Scottish courts imposed draconian bail conditions stating that the individual had to appear at their local Police station the next day and designating whole areas around Gleneagles off limits. This prevented many individuals from taking part in any further peaceful protest.  They also functioned as quasi-deportation orders for those English protesters who were arrested as they were left with no option but to leave the country immediately.  As a direct result of this tactic many who could not travel were then re-arrested for breaching the bail condition and detained.
 
Bail Conditions have also been given frequently to peace protesters at the Aldermaston Atomic Weapons Establishment who were arrested for causing criminal damage to the perimeter fence. It has been reported that Thames Valley Police gave out Bail conditions on masse without regard to the individual’s circumstance. Each protester was given a MOD map marking the distance from the fence that the protester was prohibited from going, which was in some parts a half a mile.  It was clear to many of the protesters who received these bail conditions that they were authorised by the MOD.
 
4.1.2 Assessing the Compatibility of the Provision with the European Convention

The use of restrictive bail conditions on protesters awaiting trial for public order offences could arguably be seen as a violation of the right to freedom of assembly under article 11 ECHR. Helen Fenwick notes that the Bail Act 1976 ‘requires that applications for bail should be individually assessed in order to determine whether conditions should be imposed, thereby reflecting concern that the bailing procedure should not result in any further deprivation of liberty than is necessary.’
 However, in R v Mansfield Justices, ex parte Sharkey
 concerning striking coal miners charged with threatening behaviour and obstructing a Police officer in the execution of his duty, bail was granted on the condition that they did not visit any premises or place for the purpose of picketing or demonstrating in connection with the dispute between the NUM and the National Coal Board. The applicants sought the quashing of the conditions on the basis that they were not applied after assessment of each individual and his/her likelihood to engage in activities prohibited. The Divisional court dismissed their application and held that the practices were lawful suggesting that the Courts might be unwilling to interfere with Police decisions too readily.

This case, though, was decided over 15 years before Human Rights Act 1998 came into force. No case has yet been taken to the ECtHR alleging that the imposition of bail conditions by a custody officer has infringed articles 10 or 11. The Court has though upheld the use of bail conditions in questions raised under article 5 ECHR and the right to liberty. Conditions such as the surrendering of travel documents
, requiring a surety
 and a condition imposed on residence
 have all been approved in this context but if the use of bail conditions has prevented activists from protesting, under article 10 and 11 this interference may need to be examined in a different way. The interference must be deemed to be ‘necessary in a democratic society’ as we have seen. It could be argued that the use of conditions was a disproportionate response to the need to prevent disorder or crime. If an activist has received bail conditions preventing them from protesting, and is of a good standing in the community and had an impeccable record of not re-offending on bail, this argument could well be made out. It remains untested.

4.2 Preventative Measures Short of Arrest

One particular tactic that the Police use to prevent public gatherings resulting in disorder is containment measures. This includes a range of methods such as creating barricades and walls of Police to prevent activists getting into an area, separating activists or preventing access to a specific area. Exits of roads can be blocked off or whole groups of people can be penned in. Containing large groups of people can assist in maintaining control over a crowd and can be, in some instances, beneficial to the crowd themselves by protecting them. 

However, protesters have reported that the Police are resorting to containing and detaining protesters, sometimes for long periods of time with the perceived aim of interfering with legitimate protest.

Protest and the G8 Summit

On the Saturday afternoon following a Stop the War Coalition rally at George Square in the centre of Glasgow before the G8 summit in July 2005, a heavy Police presence (in the region of over 1000 Police Officers) cordoned off a whole area of the city centre to prevent any unauthorised processions after the rally.  Anyone who had attended the rally, shoppers and ordinary pedestrians who were in this area were effectively trapped for several hours on a city street by lines of Police officers and horses blocking the entrance and exit to the streets.  It was obvious to some that this cordon had been heavily researched and organised well in advanced of the rally to prevent any form of demonstration, peaceful or not.
  

On the following Thursday, the Police prevented a silent march taking place from the Hori-Zone Eco Village Campsite near to Gleneagles by penning the protesters in to the campsite.  Activists stated that the Police justified this by saying that they had power under section 14 of the Public Order Act 1986 to ban the march.
 The Police can ban marches under section 13 of the POA but the Chief Constable has to apply to the council to ban a march. G8 Protesters also reported that the Police were using their stop and search powers under section 60 of the Criminal Justice and Public Order Act 1994 to harass and intimidate protesters and continually delay their progress to the protest site. There were reports of protesters being stopped and searched up to 20 times in a day.
  
The legal powers the Police can rely on to justify containing protesters for long periods of time, short of formal arrest, fall within a legal grey area. They are therefore open for legal challenge in human rights terms under articles 10 and 11 and also under article 5. Article 5 provides that no-one shall be deprived of their liberty save in one of a limited number of defined circumstances. The only possible relevant justifications for interference with article 5 in the context of policing demonstrations are articles 5(1)(b) and (c).

Article 5(1)(b) allows for the lawful arrest or detention of a person for the non-compliance with the lawful order of a court or in order to secure the fulfilment if any obligation prescribed by law.  In Engel v Netherlands (No.1) the ECtHR gave a narrow meaning to this phrase as it requires ‘a specific and concrete obligation which he has until then failed to satisfy’.

Article 5(1)(c) is more flexible and would offer the more plausible justification for the use of containment measures by the Police. It allows for the lawful arrest or detention of a person affected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after he has done so.

Recent years have seen three important cases brought by protesters that have questioned the compatibility of containment powers with these convention rights. In each case the courts have had to address the extent of the dividing line between the limits of these powers of control and the rights of the individual peaceful protesters. 

Case 1: 
R (on the Application of Gillan & Anr) v. The Commissioner of Police for the Metropolis & Anr

Under section 60 of the Criminal Justice and Public Order Act 1994 and section 44 of the Terrorism Act 2000, a Chief Constable can authorise the stopping and searching of any vehicle or person in a designated area if he ‘reasonably suspects’ that there will be incidents of serious violence (s.60) or there is a terrorist threat (s.44).  A Police officer can then search anyone within that area without the need for a suspicion that the individual in question is carrying weapons to cause violence or a terrorist threat.  A blanket s.60 or s.44 authorisation has often been placed upon protests sites allowing the Police to stop and search any protester.

In R (on the Application of Gillan & Anr) v. The Commissioner of Police for the Metropolis & Anr
, judicial review was sought of the imposition of a rolling s.44 authorisation placed on the whole of the metropolitan district of London. These rolling authorisations had been made since the Terrorism Act 2000 came into force, without them ever being publicly made known. The appellants in the Gillan case were a student on his way to a demonstration at an arms fair being held at London’s Dockland Arena and a journalist filming the protests. They had been stopped and searched by the Police under the rolling authorisation made under s.44 of the Terrorism Act 2000. One of the appellants was detained for nearly 20 minutes for the search. 

The appellants sought to argue that the Police’s action was an unlawful interference with their rights to freedom of expression and assembly under the Human Rights Act as these powers were not ‘prescribed by law’.
 Furthermore they argued that the stop and search procedure violated their right to liberty under article 5 of the ECHR. They argued that the authorisation of the section 44 stop and search powers had not been made known publicly as it was not published and was thus arbitrary.  Furthermore, they sought to argue that the section 44 measures were not proportional as means of reducing the threat from terrorism.  

The Court noted that the exercise of Police Powers that fall short of arrest but which stop an individual doing what he or she wants to do are a grey area
 and that ‘random searching is a significant interference with the rights of the individual and, if challenged, requires those responsible to establish that it is legally justified’.
 The court concluded, though, that articles 10 and 11 could not be invoked as the powers were designed to allow the Police to search for articles that may be used for terrorism, so ‘there is nothing in them that threatens either the right of freedom of expression or the right of assembly’.
 However, the Court, interestingly, did state that the case may be different if the powers were used ‘wrongly’, ‘in order to control or deter attendance at demonstrations’.

As regards article 5, the Court stated that the right is concerned with deprivation of liberty not just ‘mere restrictions on freedom of movement’.
  Since the purpose of a stop and search procedure is ‘not to deprive an individual of his liberty but rather to effect a verification of one form or another’ detainment of an individual for the purposes of a stop and search procedure will not be an infringement of article 5.
  

Whether this decision is justifiable from an ECHR perspective is questionable. It has, however, been confirmed in the House of Lords
 although the House of Lords concentrated more directly on the impact of the stop, rather than its formal purpose as such. The House of Lords placed some emphasis on the relative brevity of the stops in question, and also made reference to the fact that the persons were not handcuffed, or removed to a different place. It may be, therefore, that a challenge could succeed on the particular facts of a case, however it is not possible precisely to identify which particular factual circumstances might succeed. This arises from the fact that the European Court of Human Rights has explained that “the difference between deprivation of and restriction upon liberty is nonetheless merely one of degree or intensity”
, and it is, therefore, very much a matter which is case and fact specific.
Case 2:

R (on the application of Laporte) v CC of Gloucestershire Police

The case of R (on the application of Laporte) v CC of Gloucestershire Police
 concerned the decision taken by the Police to stop, board and search four coaches carrying protesters on their way to Fairford Airbase to take part in an anti-war demonstration on 22nd March 2003. The Police refused to allow the passengers to continue to the airbase because of a concern that they were likely to cause a breach of the peace. The passengers were then turned away and escorted back to London by the Police. None of the passengers were allowed to get off, nor were the coaches allowed to stop for the whole two and a half hour journey back to London.  

One of the protesters sought judicial review of the Police’s actions alleging that they violated their rights to freedom of expression and assembly under articles 10 and 11. In the Court of Appeal, Lord Woolf stated that articles 10 and 11 are ‘of the greatest importance to the proper functioning of any democracy’ and that any intrusion on these rights must be ‘jealously scrutinised’.
 However, he went on to say that there were ‘those who seek to take advantage of others seeking to exercise their right to protest lawfully, by creating public disorder, committing unlawful acts and causing personal injuries and damage to property’.
  Therefore it is of equal importance that the relevant authorities are not prevented from taking the required action to prevent the disturbances occurring otherwise the conduct of those who are intent on causing disturbances could undermine the ability of those who want to lawfully exercise their rights under articles 10 and 11.

The Court of Appeal held that the Police’s apprehension that there was going to be a breach of the peace was reasonable.
 Further, they considered that owing to ‘the un-cooperative stance of the passengers’
 and ‘the constraints to which the Police were subject, both as to time and resources’
 it was not ‘practical to identify the potential troublemakers and to distinguish them from those who were intending to protest peacefully’.
 The ability to take action under the common law to prevent a breach of the peace did not derive from the person against whom the action is taken having committed any offence but is based on the need to prevent the apprehended breach of the peace.
 Therefore, preventative measures taken by the Police could be justified even against those who are convincing in their claim as to the lawfulness of their intentions. 
However, significantly, the House of Lords held there was no legal basis for the existence of a common law power of preventative detention short of arrest for breach of the peace where the breach of the peace was not so imminent as to justify arrest. The key question therefore is one of imminence of a breach of the peace. The question of reasonableness arises, if at all, not in respect of whether detention short of arrest was reasonable - which is how the Court of Appeal approached the matter - but rather to whether it was reasonable to conclude that a breach of the peace was imminent. Since it was agreed by the Chief Constable in this case that at the time of the stop the breach of the peace was not imminent, it followed that no power of detention short of arrest existed. Although the case makes clear a key limiting principle governing police powers, its practical effects should not be overstated. The lawfulness of purported detention still turns on the facts of the particular case. Furthermore, although the burden of legal justification lies with the police, the House of Lords acknowledged that courts need to be careful in applying the benefit of hindsight in individual cases in testing the reasonableness of a judgement as to whether a breach of the peace was imminent. 
Since the House of Lords decided against the Chief Constable on the breach of the peace issue, there was no basis whatsoever for any form of detention at that point, so consideration of article 5 did not arise. At an earlier stage in the case the Divisional Court made reference to the fact that ‘on the face of it’ the detention of the people on the coaches on the way back to London could not be justified under article 5(1)(c), as ‘it was not effected for the purposes of bringing the persons detained before a Magistrate’.
 The Court of Appeal did not address this point as they concluded that escorting the coaches back to London was a disproportionate response under the common law. They explicitly left the article 5 issue to be addressed by the Austin and Saxby protest case which was pending in the High Court.
 

Case 3:

Austin and Saxby v Chief Constable of the Metropolitan Police

The case of Austin and Saxby v Chief Constable of the Metropolitan Police
 examined the decision by the Metropolitan Police taken during the May Day protests in London in 2001, to contain nearly 3000 people, including bystanders who found themselves trapped there, for nearly 7 hours in Oxford Circus in the centre of London.  No food or water was provided, nor was anyone allowed to leave, even to go to the toilet. Two individuals brought an action in private law for damages against the Police alleging a breach of article 5 ECHR.  

The Police argued in their defence that the containment was lawful as they had a duty to prevent a breach of the peace and any interference with article 5 was justified under article 5(1)(c) as it was pursuant of a legitimate aim and necessary in a democratic society.
 The claimant’s case was based on the fact that it was not they who were threatening the breach of the peace and so the deprivation of their liberty could not fall under article 5(1)(c) as they were not intending to commit an offence.

The Court stated that ‘the denial of access, for example by putting a Police cordon across a bridge or a road, does require justification under English law’
 and the test for deciding the lawfulness of measures short of arrest should be that the officer reasonably suspects the individual to be about to commit an offence.

The Court then held that the detention in Oxford Circus was a deprivation of liberty under article 5(1). However, as it appeared to the Police that those within the cordon were demonstrators and that there was a threat of a breach of the peace, the detainment of  all the individuals fell under the exception of article 5(1)(c) whether they were protesters or not.
 The purpose of the detainment was to arrest and bring before a judge all those who the Police reasonably suspected of having committed an offence, or who they reasonably considered it necessary to arrest to prevent them from committing an offence. As it was impracticable for the Police to differentiate between all the protesters it was reasonably necessary and proportionate to contain all of them to prevent a breach of the peace.

The Court held that there was not an interference with articles 10 and 11 on ‘the unusual facts of the case’ as there was not any evidence that any of the protesters were prevented from exercising these rights by the cordon.
 It did say that if a case was put forward that the Police were using these tactics to attempt to interfere with the rights of assembly and speech then the decision may be different.

The case is down for a hearing before the Court of Appeal in March 2007. 

Concluding Remarks

The cases just examined illustrate the difficulties courts face applying the article 5 protection to the policing of demonstrations. This is particularly problematic where Police controls are necessary to prevent disorder but they then infringe the rights of those who are there to protest peacefully and lawfully.  

In Laporte, some of judges in the House of Lords addressed questions of alternative courses of action or tactics which the police may have used. Furthermore, a degree of weight was placed on the fact that the police needed to make a greater effort to differentiate between the “trouble makers” and the “legitimate protesters” so as not to interfere with the human rights of the latter. This is a welcome development, since it is an approach which was largely absent in the case law up to this point. However the exact nature of the obligation to make such distinctions may well be limited to some extent by considerations of practicality. In this regard the resolution of the legal and factual arguments in Austin and Saxby need to be closely watched for indications of the extent to which arguments of practicality are likely to be able to overwhelm the principled approach which seems to have won the day in Laporte.   
.

5 CONCLUSIONS AND RECOMMENDATIONS
This report has set out with the aim to investigate the condition of the ‘right to protest’ under UK law. It has shown how, with the coming into force of the Human Rights Act 1998, one may talk of a ‘right to protest’ existing under UK law by relying on articles 10 and 11, the rights to freedom of expression and freedom of assembly. However the right is more implicit than explicit. There is clear legal precedent for recognising the importance of protest to a democratic system, whereby the views of minority groups and the disempowered can be acknowledged by the media, government authorities and the general public, but there are significant questions as to how far such a right is recognised in practice. 

The lack of any explicit reference to protest within articles 10 and 11 has meant that the boundaries of what can be construed as lawful public protest have been drawn not by any reference to the constitutional significance of protest to a democratic system. Instead the influence of imprecise and arbitrary statutory law, and the narrow approach taken to the issue of political protest by our courts and our Police forces, has prevented individuals relying on these rights.
 Five years after the Human Rights Act 1998 came into force the right to protest remains a residual rather than primary liberty under UK law.

Domestic courts do not seem to have, thus far, wholly assimilated the importance of articles 10 and 11 and their relationship to protest.  The emphasis in the judgments which have been referred to in this report is weighted towards the need to prevent public disorder for the wider community rather than any real consideration of the link with an individual’s right to protest. Domestic courts are obliged under the Human Rights Act 1998 to pay heed to the decisions from the European Court on Human Rights but the ECtHR’s jurisprudence regarding matters of public protest is under-whelming, without any discernable pattern or principle. The ECtHR seems happy to designate matters of public order as the concern of the state under the doctrine of margin of appreciation rather than demanding a consensus on a European level.

This report has further discussed how protesters are becoming the ‘unforeseen’ targets of badly drafted public order laws, enacted in haste by the Government to eradicate a litany of perceived social harms. It has put forward a number of examples of pieces of legislation which have come into force with the specific aim to deal with a narrow problem such as hunt saboteurs or stalking but which have in practice been extended far beyond their intended targets. They are characterised by provisions which are broadly worded, ambiguous and open to a multitude of interpretations. It is this lack of certainty that is resulting in members of the activist community being increasingly drawn into the criminal justice system even where the matter is a civil one initially. 

The report has also identified an emerging pattern under Public Order law to apply criminal sanctions to previously tortious offences, for example anti-harassment injunctions, anti-social behaviour orders and the new offence created under the Serious Organised Crime and Police Act 2005 of interference with contractual relations. This means that the net is being widened on the types of behaviour that can be construed as ‘criminal’ culminating in previously lawful activities of individuals being criminalised.  This blurring of the divide between the criminal and the civil law leaves both police and peaceful activists with areas of uncertainty around criminal liability. Passive and less intrusive actions such as petitioning via email or even calling for a boycott of a product or a company, which were previously civil matters, can now attract criminal sanctions. 
These laws have causes and effects beyond the activist community. The number of people taking part in protest activities appears to be on the decline. It is certainly not fanciful to suggest that members of the public who may have wished to join a protest may now be dissuaded by the increased risk of arrest and criminal prosecution. Furthermore, heavy handed policing of demonstrations and the arrest of protesters serves to tar their campaign and message with the brush of illegality and criminality which can only hinder the efforts of activists to evoke public sympathy to a cause. These are tactics of a ‘Police State’, where dissent is driven to the margins of society. 

There is a clear impression therefore that political dissent in this country is being slowly and subtly stifled. Crucially it is not the Government’s anti-terrorism measures which are solely to blame. Badly drafted laws and relatively unaccountable discretionary Police powers represent the most potent danger to basic rights.  Moreover, they are an affront to the notion of the rule of law. In other democratic countries, a bill of rights is viewed as a statement of the country’s identity, its heritage, ethics and values. The current UK government has treated the Human Rights Act 1998, almost as an obstacle to be surmounted and side stepped by pieces of legislation loaded with ambiguity.

Bolstering the status of the ‘right to protest’ under the UK legal system is of course no straight forward task.  However, there are certain avenues to pursue which could have a meaningful effect.  This report therefore recommends the following possible courses of action;

1) Defining the Right to Protest 

The protection that articles 10 and 11 of the European convention afford to public protest is at the present time proving insufficient. The lack of any precise reference to a ‘right to protest’ in a legal document leaves political campaigning vulnerable to current and future legislative developments in the realm of public order. The recognition of an explicit ‘right to protest’ requires further academic theorisation to establish clear principle regarding its scope backed up by pronouncements on protest emanating from domestic or the European courts. Members of the academic community therefore need to be mobilised to this issue with attention being paid to the limitations of articles 10 and 11 to effectively protect campaigning.  
2) Monitoring  

The evidence and the case studies put forward in this report suffer from the inherent problem that they are largely anecdotal and cannot seek to offer a concrete picture of how the law is affecting the activist community in practice. This report could not find any statistical evidence regarding the arrests of protesters. Nor could it determine the scale to which Police tactics were deployed across the UK where protest was countered. What is therefore required is a structured and well-maintained programme of monitoring the effect of pieces of public order legislation to see how they impact on political protest. This would mean that statistics could be gathered which could give a reliable picture of those offences for which protesters are being arrested and how the Police are using their powers. Similarly, examining the use of legislation by corporations to protect themselves from protest is a necessary endeavour.  

The organisation Statewatch
 is currently monitoring the imposition of ASBOs on protesters and there are websites such as Indymedia
 which ask protesters to log when and for what offence they have been arrested.  To pull all these strands together within one database would ensure that a clearer picture could be obtained of the condition of the right to protest adding weight to the arguments put forward in this report.

3) Enforcement 

It would be advantageous to obtain clarification of the wording of various statutes or of the parameters of the Police discretion being exercised regarding the application of some of the pieces of legislation itemised in this report. The obvious answer would be the pursuit of further test cases under the judicial review procedure claiming a breach of articles 10 and 11. The section 69 notices that the Police are empowered to make under the Criminal Justice and Public Order Act 1994 and the setting of bail conditions by custody sergeants would appear to present themselves as clear candidates as they have been the subject of little domestic and European case law and bail conditions in particular are a thorn in the side for many protesters.  An application to the ECtHR on the use of bail conditions on protesters would be logical as domestic remedies would be exhausted after a hearing before the Magistrate’s Court under the new rules on appealing bail conditions.  

It is unreasonable to expect protesters to ask to have their bail conditions reviewed by the magistrate’s court if they feel that they are unfairly infringing on their ability to protest as an individual would have to remain in custody until he or she could be put before the Magistrate’s court. Instead, custody sergeants must be trained not to set mandatory onerous bail conditions to protesters arrested outside an air base for example. While due regard needs to be given to defendants’ background or their offending on bail record, there should be an acceptance that any disproportionate interference with their rights under articles 10 and 11 would itself be unlawful.
This report also welcomes the proposals by the Commission on Racial Equality to create a Human Rights Commission in the UK.
  The Equality Act 2006 establishes a Commission for Equality and Human Rights (CEHR).  The CEHR has the power to institute or intervene in legal proceedings for judicial review or otherwise if it appears to the commission that the proceedings are relevant to a matter in connection with which the commission has a function. The House of Lords has also ensured that the commission does not have to satisfy the victim test under s.7 of the HRA in order to bring an action for judicial review.   

The CEHR will also be in an excellent position to create some kind of legal strategy promoting the right to protest beyond the pursuit of test cases under the judicial review procedure. This body will have a crucial role in promoting a human rights culture more generally in the UK.
  It will have a range of powers including monitoring the law and advising the government about the effectiveness of human rights enactments. Furthermore it will have a crucial role in advising the government about the likely effect of a proposed change in the law and conducting investigations and applying for injunctions to prevent breaches of human rights law.  

4) Raising Awareness 

The issues raised in the report need to be brought to the attention of the wider public beyond the activist community.  The media and public outcry that met the ejection of the peace protester Walter Wolfgang from the Labour Party conference in October 2005 under powers granted by anti-terrorism legislation illustrates how attention can be and should be captured by the use of the law to restrict political or moral protest. This report should act as launch pad for further awareness raising if only to draw the public’s attention to the current framework that restricts protest. The previous three suggestions would provide the material for such an endeavour. 
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